CALIFORNIA LEGISLATURE—2009—10 THIRD EXTRAORDINARY SESSION

SENATE BILL No. 22

Introduced by Senator Benoit

January 20, 2009

An act to repeal and add Sections 45103.1, 45103.5, 88003.1, and
88004.5 of the Education Code, and to add Section 3562.3 to the
Government Code, relating to public education.

LEGISLATIVE COUNSEL’S DIGEST

SB 22, as introduced, Benoit. Contracting for noninstructional
Services.

(1) Existing law authorizes school districts and community college
districts to contract for personal services currently or customarily
performed by classified employees to achieve cost savings when
specified conditions are met. Existing law requires the overall cost
savings to be clearly demonstrated and sets forth certain requirements
relating to comparing costs.

This bill would repeal those provisions. The bill would instead
authorize school districts and community college districts to contract
for any noninstructional services of any type, if awarded pursuant to
certain provisions of existing law governing public contracts, and if the
governing board of the school district or community college determines
that the contract will provide a benefit for the school district or
community college district. The bill would prohibit the contract from
being invalidated for specified circumstances relating to food service
functions and positions.

(2) Existing law requires contracts for management consulting
services relating to food services not to exceed a term of one year, and
that contract renewals be considered on a year-to-year basis. Existing
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law prohibits a contract for food service management consulting services
to eliminate any food service classified personnel or position, result in
any adverse effect upon any food service classified food service
personnel or position, or result in the supervision of food service
classified personnel.

This bill would repeal those provisions. The bill would define the
term “food service management services” to include specified functions,
and would authorize school districts and community college districts
to enter into contracts for food service management services for a
mutually agreed upon term, subject to specified conditions. The bill
would prohibit a contract for food service management services from
being invalidated for specified circumstances, including that it results
in or causes the elimination of a food service classified personnel or
position.

(3) Existing law sets forth certain requirements relating to higher
education employer-employee relations, including, but not limited to,
the requirement to meet and confer in good faith regarding terms and
conditions of employment.

This bill would declare that these employer-employee relations
provisions do not limit the authority of the University of California, the
Hastings College of the Law, and the California State University to
enter into contracts with 3rd parties for noninstructional services, as
prescribed.

(4) The California Constitution authorizes the Governor to declare
a fiscal emergency and to call the Legislature into special session for
that purpose. The Governor issued a proclamation declaring a fiscal
emergency, and calling a special session for this purpose, on December
19, 2008.

This bill would state that it addresses the fiscal emergency declared
by the Governor by proclamation issued on December 19, 2008, pursuant
to the California Constitution.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the Sate of California do enact as follows:

1 SECTION 1. Section 45103.1 of the Education Code is
2 repealed.
4 o ’ I . e For-al . I
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SEC. 2. Section 45103.1 is added to the Education Code, to
read:

45103.1. (a) As used in this section, “school district” means
a school district or a county office of education.

(b) Notwithstanding any provision of law to the contrary, a
school district may contract for any noninstructional services of
any type, if the contract is awarded in accordance with the
applicable provisions of the Public Contract Code, and the
governing board of the school district has determined, in its sole
discretion, that the contract will provide a benefit for the school
district.
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(c) The authority to contract for noninstructional services granted
by this section includes, but is not limited to, the right to contract
for consulting, management, supervision, and the direct provision
of services, in any noninstructional area, including, but not limited
to, any of the following:

(1) Facilities construction and renovation.

(2) Engineering, mechanical, maintenance, and repair.

(3) Food preparation and food service.

(4) Procurement, distribution, and transportation.

(5) Information technology, clerical, payroll, security,
accounting, skilled trades, and landscaping.

(d) The contract shall be for a mutually agreed upon term, unless
otherwise provided by this chapter or required by federal law.

(e) The following circumstances may not be the basis for
invalidating a contract entered into pursuant to this section:

(1) Thatitresults in or causes the elimination of any food service
classified personnel or position.

(2) That it results in or causes any adverse effect upon any food
service classified personnel or position with respect to wages,
benefits, or other terms and conditions of employment.

(3) That food service functions, either managerial or direct, are
to be performed under the contract by nondistrict personnel.

(f) This section is to be administered in a manner that is
consistent with Section 35160 authorizing the governing board of
any school district to initiate and carry on any program or activity,
or to otherwise undertake any action in a manner that is not in
conflict with or inconsistent with the purposes for which school
districts are established.

(g) Sections 45122 to 45126, inclusive, and any other health
criteria established by the school district, are applicable to all
persons providing food service management consulting services
under contracts entered into pursuant to this section.

(h) The section shall apply only to contracts entered into or
amended after January 1, 2010.

(i) This section shall apply to all school districts, including, but
not limited to, school districts that have adopted the merit system.
Notwithstanding subdivision (e), this section may not be
implemented in a manner that conflicts with the merit system
adopted by the school district, or that impairs preexisting
contractual rights or obligations.
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SEC. 3. Section 45103.5 of the Education Code is repealed.

SEC. 4. Section 45103.5 is added to the Education Code, to
read:

45103.5. (a) For the purposes of this section, “school district”
means a school district or a county office of education.

(b) Notwithstanding any other provision of law to the contrary,
in furtherance of, and without limiting, the authority to enter into
contracts pursuant to Section 45103.1, this section shall also govern
all contracts entered into by a district for food service management
services.
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(c) A school district may enter into a contract for food service
management services for a mutually agreed upon term, unless
otherwise provided by this chapter or required by federal law.

(d) A contract for food service management services may
include, but need not be limited to, management services that
provide for, or result in, the supervision of district food service
classified personnel by the food service management contractor.

(e) “Food service management services” pursuant to this section
means any of the following related to the delivery of meals and
other food to pupils, but only to the extent that providing the food
service management services by the contractor is not inconsistent
with, or prohibited by, federal law:

(1) Assistance, direction, supervision, or other conduct related
to the procurement, menu planning and selection, food preparation,
presentation, and serving of food products.

(2) Maintenance of food service and preparation facilities.

(3) Recordkeeping and inventory.

(4) Reimbursements, financial transactions, and the
administration of working capital.

(5) Any and all other component services associated with the
food service function traditionally provided by a school district.

(F) The following circumstances may not invalidate a contract
entered into pursuant to this section:

(1) Thatitresults in or causes the elimination of any food service
classified personnel or position.

(2) Thatitresults in or causes any adverse effect upon any food
service classified personnel or position with respect to wages,
benefits, or other terms and conditions of employment.

(3) That food service functions, either managerial or direct, are
to be performed under the contract by nondistrict personnel.

(9) This section is to be administered in a manner that is
consistent with Section 35160 authorizing the governing board of
any school district to initiate and carry on any program or activity,
or to otherwise undertake any action in a manner that is not in
conflict with or inconsistent with the purposes for which school
districts are established.

(h) This section does not release a school district from the
obligation to retain authority, oversight, and control over its food
service program as otherwise required by federal law.
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(i) This section applies to all school districts, including districts
that have adopted the merit system. Notwithstanding subdivision
(), this section may not be implemented in a manner that conflicts
with the merit system adopted by the school district, or that impairs
preexisting contractual rights or obligations.

SEC. 5. Section 88003.1 of the Education Code is repealed.
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SEC. 6. Section 88003.1 is added to the Education Code, to
read:

88003.1. (a) Notwithstanding any provision of law to the
contrary, a community college district may contract for any
noninstructional services of any type, without any limitation, if
the contract is awarded in accordance with the applicable provisions
of the Public Contract Code, and the governing board of the
community college district has determined, in its sole discretion,
that the contract will provide a benefit for the community college
district.

(b) The authority to contract for noninstructional services
pursuant to this section includes, but is not be limited to, the right
to contract for consulting, management, supervision, and the direct
provision of services in any noninstructional area, including, but
not limited to, any of the following:

(1) Facilities construction and renovation.

(2) Engineering, mechanical, maintenance, and repair.

(3) Food preparation and food service.

(4) Procurement, distribution, and transportation.

(5) Information technology, clerical, payroll, security,
accounting, skilled trades, and landscaping.

(c) The contract shall be for a mutually agreed upon term.

(d) The following circumstances may not be the basis for
invalidating a contract entered into pursuant to this section:

(1) Thatitresults in or causes the elimination of any food service
classified personnel or position.

(2) Thatitresults in or causes any adverse effect upon any food
service classified personnel or position with respect to wages,
benefits, or other terms and conditions of employment.

(3) That food service functions, either managerial or direct, are
to be performed under the contract by nondistrict personnel.

(e) This section is to be administered in a manner that is
consistent with Section 70902 authorizing the governing board of
any community college district to initiate and carry on any program
or activity, or to otherwise undertake any action in a manner which
is not in conflict with or inconsistent with the purposes for which
community college districts are established.

(f) Sections 88021 to 88025, inclusive, and any other health
criteria established by the community college district, are
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applicable to all persons providing services under contracts entered
into pursuant to this section.

(9) This section applies only to contracts entered into, renewed,
or amended after January 1, 2010.

(h) This section applies to all community college districts,
including, but not limited to, community college districts that have
adopted the merit system. Notwithstanding subdivision (d), this
section may not be implemented in a manner that conflicts with
the merit system adopted by the community college district or that
impairs preexisting contractual rights or obligations.

SEC. 7. Section 88004.5 of the Education Code is repealed.
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SEC. 8. Section 88004.5 is added to the Education Code, to
read:

88004.5. (a) Notwithstanding any other provision of law to
the contrary, in furtherance of, and without limiting, the authority
to enter into contracts pursuant to Section 88003.1, this section
shall also govern all contracts entered into by a community college
district for food service management services.

(b) A community college district may enter into a contract for
food service management services for a mutually agreed upon
term.

(c) A contract for food service management services may
include, but need not be limited to, management services that
provide for or result in the supervision of district food service
classified personnel by the food service management contractor.

(d) “Food service management services” pursuant to this section
means any of the following related to the delivery of meals and
other food to students:

(1) Assistance, direction, supervision, or other conduct related
to procurement, menu planning and selection, food preparation,
and the serving of food products.

(2) Maintenance of food service and preparation facilities.

(3) Recordkeeping and inventory.

(4) Reimbursements, financial transactions, and the
administration of working capital.

(5) Any and all other component services associated with the
food service function traditionally provided by a community
college district.

(e) The following circumstances may not be the basis for
invalidating a contract entered into pursuant to this section:

(1) Thatitresults in or causes the elimination of any food service
classified personnel or position.

(2) Thatitresults in or causes any adverse effect upon any food
service classified personnel or position with respect to wages,
benefits, or other terms and conditions of employment.

(3) That food service functions, either managerial or direct, are
to be performed under the contract by nondistrict personnel.

(f) This section is to be administered in a manner that is
consistent with Section 70902 authorizing the governing board of
any community college district to initiate and carry on any program
or activity, or to otherwise undertake any action in a manner that
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is not in conflict with or inconsistent with the purposes for which
community college districts are established.

(9) This section applies to all community college districts,
including districts that have adopted the merit system.
Notwithstanding subdivision (e), this section may not be
implemented in a manner that conflicts with the merit system
adopted by the community college district, or that impairs
preexisting contractual rights or obligations.

SEC. 9. Section 3562.3 is added to the Government Code, to
read:

3562.3. (a) This chapter does not limit the authority, power,
right, or ability, of the University of California, the Hastings
College of the Law, and the California State University, to enter
into contracts with third parties for any noninstructional services,
regardless of whether those services were previously performed
or could be performed by an employee of the University of
California, the Hastings College of the Law, or the California State
University.

(b) Notwithstanding Section 3562, for purposes of the University
of California, the Hastings College of the Law, or the California
State University, “scope of representation” shall not include a
decision by the covered entity to contract out for noninstructional
services.

(c) This section may not be implemented in a manner that
conflicts with the merit system, as applicable, or that impairs
preexisting contractual rights or obligations.

SEC. 10. This act addresses the fiscal emergency declared by
the Governor by proclamation on December 19, 2008, pursuant
to subdivision (f) of Section 10 of Article IV of the California
Constitution.
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